To: "Massman, Claudia" [cimassman@mt.gov}

Cc: 1i

Bcc: [1

From: CN=Erin Perkins/OU=RC/OU=R8/0=USEPA/C=US
Sent: Tue 3/22/2011 2:43:24 PM

Subject: RE: Re. SB 367

FR44 pdf

ATT1JX6S . pdf
(embedded image)

(embedded image)

Hi Claudia -

Attached are the Fed. Reg. excerpt and the 1977 CFR citation. The FR excerpt has the relevant analysis
from the OGC opinion so at this point it is probably best to review that...

Erin

From: "Massman, Claudia" <clmassman@mt.gov>
To: Erin Perkins/RC/R8/USEPA/US@EPA

Date:  03/21/2011 01:50 PM

Subject: RE: Re. SB 367

Erin -

I have not been able to retrieve the documents listed below from Lexis or Google. Could you either send
me the links or fax the documents? Thanks.

Claudia

----- Original Message-—---

From: Perkins.Erin@epamail.epa.gov [mailto:Perkins.Erin@epamail.epa.gov]
Sent: Monday, March 21, 2011 10:57 AM

To: Massman, Claudia

Subject: Re. SB 367

Hi Claudia -

In preparation for tomorrow's discussion regarding SB 367, | wanted to send you the following citations
for you to review -

44 Fed. Reg. 39508 (July 6, 1979)

Environmental Protection Agency (E.P.A.)
Office of the General Counsel
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NPDES Permits
IN RE BETHLEHEM STEEL CORPORATION
Opinion No. 58
March 29, 1977

Available at 1977 WL 28245 (E.P.A.G.C.)

40 CFR 130.17 from the 1977 CFR

(See attached file: OW Variance Memo 1985.pdf)

Please let me know if you have any questions. My phone number is (303) 312-6922.

Thanks,

Erin
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rots From | United
e General Counselon
1 v Purspand to 40 F B
2":’: i} : /
Inreachi conclusion, [
mesn o wgbesi thatsllvariance
progedures contained in Slate water
quality standards are illegal and
nmsc&p*ame under the FWPCA. In
~Dlecision of the General Counsel #44, 1
spemﬁcai‘” considered the question of
‘an linvis variance procedure. The
Hiinois procedure allowed fora Hmited
‘exception to meetmg awater quahiy
“siagndard upon a showing that :
compliance “would 1m§mse an arb:’érarv
‘or unreasonable hardship” In my
‘decisior, Lheld that EPA would not
itself provide for the hearing to.
- determine whether & drscna“ger
qualified for such a variance; but wauid

mmrperaie a Slate- aeiemmed vaname ;

inan NPDES permil. -
It is important (o distinguish the type
of variance in il
: pmsenied by this case, Section 101{a}{2)
of the FWPCA sets as an interim goal =
‘the achievement of water guality
wherever attainable, that provides for
the “protection and propogation of fish,
“shellfish, and wildlife and provides for
tecreation in end on the water” by jaly
©11,1983. In order to atlain this goal, EPA.
“has reguired States o set their water:
qua}xiy standards at such levels
“wherever attainable” EPA regulations
“provide that “in determining whether
“such standards are atfainable for any
“particular segment, the State should
take into consideration environmental,
technological, social, économic. and
institutional factors.” 40 CFR
130017{c) {3) EPA’s regdlatxon are more.
specific inregard to downgrading
existing water qualily standards.
‘SBtandards may be lowered only when'
the State can demonstrate that one of
three factural situations exists:
(i} The existing designated 0se is not
‘attainable becanse of na*ma%
background; - , o
i The Bxisting designated useisnot
‘attainable because ofirretrievable marn:
indused conditions; or
fiii] Applications.of exﬂuem
limitations for existing sources more -
stringent than those reqw‘ed pursuant to
“Becticn 301(bJ{2){AT and (BY of the actin
order o attainthe existing designated.
“use would result in substantial and
widespread adverse economic aaé
social impact.

Thus, under these seouiaimn‘s, a State

. may downgrade & water quality
* standard fo

iFatial
sl Brotection Agency -

from the variance

a pamcui& siream segmen .

dwill require”
ilable:

‘}1{’3 Q'f vide 3
ires nsmrt inexcessof bnm 2V

technology U BAT for mmqmai point
“sources of bestpracticeble waste

treatment technalogy (BPWTT ) for
gm’bﬁ lyiowned freaiment We:zr%s, 2
guch &‘Emimna? reatment wonld result
in Usubstantiel and widespread” impact,

A number of States; howaver, have
adopied a seme what different -

approach. Rether than downgrading the
= aéandard for an entire ¢ streamn,; or sireant
, ,Qegmem some States have mainiained:

the standard; but provided that

‘individual dischargers may receive
- variances for a limited time period from
- mesting the standards. This approach
- appears io be preferable

‘envircnmentally. The more strmgert

standard is maintained and is binding

“upon all other dischargers on the stream:

Of stream segment. Even the disc harger
who is given a variance forone . :
particular constituent {e.g,; chloring) will
be required to meet the applicable

o criteria for other constituents. The

variance is given for a limited time
period-and the discharger must either .

“meet the standard upon the expiration.

of this time period or must make a new

demonstration of ‘unattainability.”
EPA will accept such variance

procedures as part of State water

- quality standards as long as they are -
“consistent with the substantive
‘requirements of 40 CFR180:17: ,

nces can be granted by

~States only when schieving the '

Therefore, varian

standards is "unattainable.”

demonstrating that meeting ihe standard =
-is unattainable, the State must. ~

demonsirate that treatment In excess of
thai required pursuant to Sectien.. .
301{b}{2)(A)and (B) of the Act s
niecessary.to meetthe standard and
must diso demonsirate that requiring

such treatment will result in substantial-

and widespread economic and social
impact which exceeds the pasmve
economic and social impact of enhanced
water quality, EPA Regional

~Adminisirators should not accept State .

variance determinations unless they are

accompanied with an adequate record

to support the determinations,
The justification submitted by the
State
treatment more advanced than that
required by Sections 301(b}(2){A) and

“{Blhas been carefully considered and

that alternative efﬁuent control .
5£rateg§es have been evaluated.
Since Btate variance proceedings

- involve revisions of water quality:
‘standards, they mustbe subjected to

publicnotice, opportunity for comment,
and publit hearing. (See Section

303(cj{1) and 4L CFR130.17(2]). The

ézbsz arger s:muiaﬁ not azfe

nurdaily l{ma
ared pursuant o ,
(d} and {g)mustbe:
flegi-the variance. The
granting of 2 variance to any ons
J‘se load

'"ezgmre& for ai?zer 4 Ghai"ﬂ?i“s onthe

stream segmen

{FR Tlog, 79520384 Filed 7-5-79: B:45 eml

. ,@5&,&& NG Cé}ﬁE ﬁ%@@-@%?@ "

should include docimentiation that

FEDERAL EMERQENCY

MANAGEMENT AGENCY

{44 @?@% @ﬁaﬁ 671

[Q%%@%‘ %ﬁ%@. Fi-561 3i

Pr@p@se& H@@ﬁ Eéwmmn

~Determinations for the City ¢f Rocly

River, Cuvahoga County, Ohic Under
the Maiéam Flood §mumm@' Program

AGENCY: Office of Petim‘a‘ anmance uﬁd ,
Hazard Mitigation, FENMAL :

AcTiON: Correction of pmposed rule.:

SU&%@%MW‘ The notice pﬁbhshﬂd on
March 17, 1978, at 43 FR 11507 in the

- Federal Register and in the Sun Hemld
- on December 29,1877, and January 5,

1978, should be cm‘reczeé o read as.
follows: e
Technical mformatmz} or comments’

--are solicited on the proposed base [100-

year}flood elevations listed below and
proposed changes to base flood. . :
evaluations for selected locationsin m: o
C ‘Ey of Rocky Rwer, CLyahega Ceanty

These base {m{} year} ﬂaoz‘i ei&va tions
are the basis for the flood plain.
~management measures that the

commiunity s required to sither adopi or

show evider e of being already in effect

inordertog zalify or remain qualified.
for parhmpahaﬂ in the Mational Flood
Insurance. P?‘Oaram {NFI?}

The period for comment-will be mﬁety :
{60} days iollowing the second” '
publication of fhas proposed rule’d ina
newspaperof local circulationin ﬁle
abave named £o mmunity, o

ADDRESSES: s Maps and other wiormahm :

“showing the detailed outlines of the

flood:prone areas and the proposed -
base {100-year} flood evaluations are -
available for review at the Rocky Rivar
City Hall: Send commenis to: The

-Honorable Earl Martin, Mayor of Rocky

Qtwr 25’25}% Karmer Drive Rok:ky River;
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Chapter L—Environmental Protection Agency § 130,30

. o Anstream wabe & 3 How= HR 834 23 Y GUa

(&) 'The policy advisory committee for (1) The State shall establish Listing instrearn waler Uses 1S 8UOW= |, osement pursuant to §131.11(b) of this
designated areawlde planning areasshall  quality standards which will resu o e Ty wabers which chapter and the nonpoint source assessment
include representatives of the State and -~ achlevement of ‘the national w. . o e by waiers WAL - pursuant to § 181.11(d) of this chapter are
public and may include representatives ate pary v Y+ developed, £he Btatewlde assessment of waker
of the U.8. artments of 5 " - guality problems and causes of these prob-
Army &ms;g giyiigggngg o égﬂgﬁ%%ﬁﬁ lems should Be based on  the plan assess-
N1 eeerd rior, and such other ments. Such assessments should then be ré-

Federal and local agencies a5 may be flectad in the State’s annual report under
section 305(b) of the Ack)

$130.17 Title 40-—Protection of Environment

appropriate in the opinion of EPA, the . o
§}t§§§§s§£ g;ig?e designated areawide . virommental, technological, socia i publi articips : i 6f ¢2y. A ranking of ‘each segment based
(&) The State shall brovide for inter~ m%e’;f q insitfutional factors, e ¢ planning process, to | on the Statewide assessment of water

state cooperation (and whe T e State shall- maintaln §§ o lov v gz 8 resdit  guality problems.
in conjunction with and ?zzsg e Iggceéf&ry* o ater uses which are currently being ¥ ecessary and justifiable economic or (8) An overview of the State’s ap-
and under the direc- tained. Where existing water g : celevolpment, In no event, how- proach to solving its water quality prob-

lems identified in paragraph (br(i) of

tion of appropriste Federal agencies standards specify designated water
this section, including a discussion of the

i - o vy b - 3 et £ owate ity
should provide for international coop~  less than those which are presently b er, may degradation of wafter quality

sfors with of becoms Injurious o

erationy whensver a plan invdlves the . achieved, the State shall , x .
interests of e than - y ate saall uborad ~inp insiream waber uses. Addi-  extentto which nonpoint sources of pol-
& water Zuﬁ.’ii? 2;53 e State. When standards to reflect the uses actually @;;g;iy, o degradation shall be allowed lution will be addressed by the State
portion of a piéﬁ is §§§§%§§§e§§§§ §§ m%;;f“ﬁ? e 1 high quality waters which congtitute = progran.
or is being implemented in the Stat ?“ maintain g? mininpm, the State o _on outstanding National resource, such {4y A yesr-by-year estimate of the fi~
an . area affecting or affected b \gsigf? rent] ?é - those water uses which are . waters of National and State parks —nancial resources needed to conduct the
of one or more other State t}% 81;;& ard y g%iggated In water quality sts ond wildlife refuges and waters of excep-  program in the State, by miajor program
shall cooperate and i S, tae te xds, effective ag of the date of these o ual recrestional or ecolozical signifi- element (as defined in. Subpart B of
S Conperate and oA N each L o o eedumnily modinig . Purther the State shall assure Part 35 of this chapter).
implementation of the véatg R g;‘? d Tg“}l‘s gféze with § 130.17(e) (1y-and ¢ ihat thers shall Be achieved the highest (5) A lsting of the priorities and
management plan perﬁnentia;‘ueg&sf by usei than “gf‘y establish less restric Satutory and regulatory reauirements scheduling of the State’s water quality
EPA will provide assistance, upon re.  Water Py eeind contained in exis . Tor all new and existing point sources and  Management plan preparation and im-
quest, to assure the apprap:;iatggn oo ‘where i?h aStg standards, however, seasible management or regulatory pro-  plementation, areawide plans, and other
eration and coordination bet coop= pie The ile can demonstrate thal srams nursuant o section 208 of the Act appropriate program actions to carry oub
States and Federal etween other 1) e existing designated use is nonpoint sources, both existing and ~ § 130.20(a) (4).

eral agencles. attainable because of natural bs sonpsed. ’ (6) A brief summary of the State

§130.17  Water guality standards, & ?g?d‘ihe existing desi ' 3} Tn those cases where polentinl monitoring strategy (described In Ap-
(a) The State shall hold public hear~ sattainable becau;l £ f€§lgna,§ed use 18 water quality impairment sassociated pendix A to Subpart B of Part 35 of this
ings for the purpose of reviewing water induced conditions: irretrievable ny with o thermal discharge Is involved, the . chapter).
g}g.kty standards and shall adopt re- Gib appiiaat.ion’ aefrefﬁnem Himitad yé‘szi:&éagemciafgm& policy ﬁﬂf fmiplements _{b} The State strategy sﬁh&lﬁ be gg;}z~
ons to water quality standards, as ap-  for existing source: rd 1 method shall be consistent with see~ mitted snnually as part of he armual
preprxaﬁﬁ,iat least once every three years - those reqm%'eé purss m?? g rm-gent . | gdtiheadt State program submission pursuant to
g«gi tsuhRmn‘f such revisions to the appro~ (2) (A) and (B) oy ot ?ﬁggfigggé Subpart C—Requirements for State § 85555 of this chapter.
to S&ef}iaégg{?;}?}} Administrator pursuant = tain the existing desionated use wo Strategy Subpart D—Relationship of Planaing
(b} The w&teer %s%iﬁfénaarag £ Eh result in sabs}:&ntial and widespread 10,20 Siate sirsiegy; contents and Process and Other Programs
Sﬁ&g?? shall: o1 the "eﬁs‘g eé%‘?géigni S?Igifékmpafo& sehmission. 8 130.33 Reifaéianships 1o monitoring
Protect the public health or wel- i all take into co . Hased on current waler guality and surveiliance prograu.
fare, enhance the quality of water and gﬁgﬁ’%&g ggg:}l“gauséhtg lsltanéar&# nditions, evaluation of program (a) The State shall assure that an
serve the purposes of the Act; its water guall anc shatl assure Sehievement to date, water quality man- ~ 2bpropriate monitoring program will be
(2) Specify appropriate water uses to . the atiaiz?nw é’y s;andards provide Sement plans developed pnder this part  established in accordance with provisions
be achieved and protected, taking into standards ef“?; o . the water qu 3@ Part 131 of this chapter (including - of Appendix A to Subpart B of Part 35
consideration the use and value of water (@) The R i }ream waters. Bsin water quality management plans), ~ of this chapter. )
g}? public water supplies, propagation of  approve or ﬂiesgéan& Administrator she U he snnual BRA nee (deserined (b) The process shall provide that gach
sh, shellfish, and wildlife, recreation visions of waterp pr iAo proposed brarh B of Part 35 of this chapter), ~ Water guality management plan s@ﬁﬂig’a
purposes, and agricultural, industrial, cordance with the provisi ek tate shall prepare and update an< . 23560 HEOR BT Al mmsniznmrthg
iélg icéther purposes, and also taking Into  303(c) (2) of the Aetmm sions-of 5608 v a State stratesy for preveniing and §urv§1131§$a data t? gg*?am é&t&?
gonclderation their use and value for | (e) The State shall develop and ad | controlling water pollution over & Gustity and crarees of pollutants and,
(3) Specify appropriate water quality ?&igf?éewége antidegradation policy ! egy shall con- where practicable, to determifne t%e« g}z
criteria necessary to support those water v_the methods for implemen 1 L . tionship between dispesal of poliutan
uses designated pursnant t such policy pursuant to § 130.10¢k) ¢ 1 A stofewide mssessment of water | gp land and groundwater quality
23, nt to § 130.17(bY | The ézutiéegraéatioﬁ policy and imple §§§ nroblems and the causes of these (& In areas where a State or deslg-
(o) Tr review fh mentation methods shall, at o minm s, nated areawide planning agency deter=
quality st;;iﬁgfgg zigsl‘ﬁiiimtg s water - be consistent with the following: <. THis nssessmient may be based on mines that a groundwater: poliution or
‘ uant to §130.17 (1) Existing instream water uses s  water quality analysis used to prepare contamination problem exists or Ay X~

(a), the State shall adhere the following be maintained and protected. No filf i
' 0012120

principles: ther water guality degradation whif
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